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Involuntary Commitment
Involuntary Commitment Based on Mental Disorder: 

In Re Mental Health of L.K.-S., 2011 MT 21, 359 Mont. 191, 247 P.3d 110 (Teton).  Reversed; Baker, J.   L.K.-S. has had multiple mental commitment proceedings in the past and has been extremely disruptive during them.  During this proceeding, L.K.-S.’s counsel and the friend of the respondent attempted to waive her right to a jury trial.  Mont. Code Ann. § 53-21-119(1) permits trial counsel and the friend of the respondent to waive the jury trial if the respondent is not capable of making an intentional and knowing decision.  L.K.-S.’s counsel testified that L.K.-S. was unable to make an intentional and knowing decision, and the jury trial should be waived.  The friend of the respondent was unable to make a statement, however, because L.K.-S. was too disruptive.  After a period of chaos, the district court obtained a different waiver from the friend of the respondent, and then held the hearing without a jury.  

The Supreme Court reversed the commitment because the requirements of Mont. Code Ann. § 53-21-119(1) were not strictly followed.  The Court recognized that the district court had attempted to obtain a waiver and had failed to do so because of the chaos caused by the respondent.  Nevertheless, the Court held that a proper waiver was not effectuated and L.K.-S. was denied her right to a jury trial.
Note:  Mont. Code Ann. § 53-21-122 was amended in 2009 so that it no longer requires a friend of the respondent to be appointed.  A friend is now appointed only if an appropriate person is willing and able to perform the function.  Mont. Code Ann. § 53-21-119(1) has not been amended, so you still need a friend of the respondent to waive the respondent’s rights.  
In re Mental Health of T.J.F., 2011 MT 28, 359 Mont. 213, 248 P.3d 804 (Cascade County).  Affirmed; Wheat, J.  The Montana Supreme Court affirmed T.J.F.’s involuntary commitment to the Montana State Hospital.  

Constitutional and Statutory Due Process Rights to be Present at Hearing and to be Free from Physical Restraints During Bench Trial.  (1)  Before T.J.F. was brought in for trial, the court held a pretrial hearing to determine whether T.J.F. should appear at the trial in physical restraints.  The court ordered that he must appear in full restraints.  On appeal he argued that his right to due process was violated by his absence.  The Court held that while the involuntary commitment statute provides the respondent the “right to be present at any hearing or trial,” this issue was not properly preserved.  And although he had a right to be present at the trial, the hearing on his restraints was “simply an administrative proceeding held to ensure the orderly conduct of the hearing on the State’s petition.”  Because no other issue was decided during the security hearing, T.J.F.’s absence was not erroneous.

(2)  The Court concluded that T.J.F.’s counsel adequately objected to the requirement that T.J.F. be restrained for safety and security reasons, by her argument that the restraints were not necessary even though she did not specifically object.  On the merits, the Court rejected application of the physical restraint standard applied in criminal jury trials (Merrill and Herrick) and adopted a new standard for involuntary commitment proceedings before a judge sitting without a jury: requiring a “showing on the record that restraints are needed before the District Court may order them.”  

The hearing and order in this case clearly met that standard.  T.J.F. was restrained due to the combination of his verbal outbursts, his acting out physically during transport, and the allegations of violent behavior in the underlying petition.  Further, the District Court made the specific finding that, because there was no jury, the potential for T.J.F. to be prejudiced by appearing in restraints was obviated.

Ineffective Assistance of Counsel--Failure to Object to Mental Health Respondent’s Absence From Pre-trial Court Security/Restraint Hearing.  The Court concluded, based upon the record as a whole, and the facts and circumstances of the entire case, that T.J.F.’s counsel was not ineffective.  The Court reiterated that the Strickland test for IAC does not apply in civil commitment cases, and reaffirmed the “5-critical areas” measure set forth in C.R.C.  While counsel did not object to T.J.F.’s absence from the security hearing, she did advocate for him, asking the District Court to allow him an opportunity to conform his behavior before restraining him and asking for the least restrictive restraints. The record demonstrates that his counsel vigorously advocated for him.  Therefore, he failed to demonstrate that his counsel was ineffective.  

Satisfaction of Statutory Criteria For Commitment--Consideration of Substance Abuse and Causal Connection Between Mental Disorder and Conduct.  The Court found no error in the District Court’s order of commitment based on the required findings and statutory criteria.  T.J.F. argued that he was committed because of his substance abuse, rather than a mental illness.  But the record demonstrates that he was committed because of his mental illness rather than substance abuse.  

In the Matter of L.L.A., 2011 MT 285, 360 Mont. 76, 250 P.3d 856, (Ravalli County), Reversed, Baker, J.  The Montana Supreme Court concluded that the district court erred in involuntary committing L.L.A. without making “a detailed statement of the facts upon which the court found the respondent to be suffering from a mental disorder and requiring commitment,” as required by Mont. Code Ann. § 53-21-127(8)(a).  The Court noted that the district court is required to make findings that are specific to the respondent, rather than making generic findings derived from the statute.  

The Supreme Court rejected the argument that L.L.A. waived a challenge to the adequacy of the findings because she failed to object and an argument that the inadequacy of the findings was harmless error.  The Court emphasized the need for strict compliance with the mental commitment statutes.  
Involuntary Commitment Based on Developmental Disability:

In the Matter of D.K.D., 2011 MT 74, ___ Mont. ____, ___ P.3d ___ (Fergus) Affirmed; Cotter, J. (en banc) D.K.D. was committed to the Montana Developmental Center (MDC) in Boulder.  Under the plain error doctrine, D.K.D. appealed the portion of the district court order that authorized MDC staff to administer medication on an involuntary basis.

The Court declined to exercise plain error review because the district court’s order authorizing involuntary medication was “mere surplusage.”  In light of the unique situation, the Court expanded on its rationale.

Unlike the statutes governing involuntary commitments of mentally ill individuals, the statutes governing involuntary commitments of developmentally disabled individuals give district courts no authority to order a particular course of treatment; rather, treatment is the “duty and responsibility of MDC staff and treating professionals.”  The Court stated that the MDC’s medication administration policies are “beyond the purview” of a district court’s authority.  The Court concluded that the district court’s order did “no more than authorize MDC to do what its policies in place permit it to do.  The court’s language is therefore gratuitous.”  ¶ 20.  Thus, the Court declined to exercise plain error review.

Youth In Need of Care (YINC)
Indian Child Welfare Act (ICWA):

In re A.S. and T.S., 2011 MT 69, 360 Mont. 55, 253 P.3d 799 (Custer County).  Affirmed; Cotter, J.  

The Montana Supreme Court affirmed the District Court’s termination of the mother’s parental rights to her two children even though a hearing mandated by ICWA was held two years later than it should have been held because Mother failed to preserve the objection.  

Pursuant to ICWA, § 1912(e), no foster care placement shall be ordered absent a determination supported by clear and convincing evidence, including testimony of a qualified expert, that the continued custody by the parent “is likely to result in serious emotional or physical damage to the child[ren].”  The Department subpoenaed an ICWA expert to testify at scheduled hearings, as required by § 1912, on multiple occasions.  On each occasion, however, the hearing was postponed or vacated by Mother.  Mother’s case was then transferred to a different county.  After the case was transferred, neither the Department nor Mother requested the hearing required by ICWA.  

Approximately two later, the Department realized that the hearing required by § 1912 had not been held.  The Department then requested that the hearing be held.  Mother acquiesced.  At the hearing, an expert testified that at the time of the removal and foster care placement, continued custody of the Children by mother would likely result in harm to the Children.  The District Court made detailed findings, conclusions, and an order to that effect, and proceeded to the termination hearing.

On appeal Mother asserted that the “failure” to comply with ICWA, § 1912(e), rendered the foster placement in error.  The Court concluded that mother had failed to preserve her objection to the timing of the ICWA hearing.  

Notwithstanding its decision, the Court urged “DPHHS to diligently address the requirements of ICWA § 1912(d) and (e) early in the proceeding, guaranteeing compliance with state and federal law and providing the district court with adequate information to render its decision on foster care placement.”

In Re I.B., 2011 MT 82, 360 Mont. 132, 255 P.3d 56 (2011) (Ravalli).  Affirmed; Morris, J.   
The Department removed a three-month old Indian boy from his parents’ care because the parents neglected to attend to the infant’s special medical needs and endangered his life.  Despite efforts made by the Department to teach the parents how to care for the child, the parents failed to learn.  The supreme court concluded that the requirements for termination under ICWA were met because sufficient evidence supported the district court’s conclusion that the evidence proved beyond a reasonable doubt that the requirements for termination had been met and that continued custody by the parents would likely result in serious emotional or physical harm to the child.  

The court noted that to successfully complete a treatment plan, a parent must effectuate the purposes for which the plan has been designed in addition to completing all of the tasks.  

The parents challenged whether the Department made active efforts to provide remedial services and rehabilitative programs, as required by ICWA.  Evidence showed, however, the Department made heightened, active efforts toward reunification.  The Supreme Court stated nothing in ICWA guarantees the Department’s efforts will succeed. The success of the remedial services and rehabilitative programs concomitantly depends on the parents’ ability and willingness to develop the necessary skills to provide their child with a safe living environment.

The Supreme Court rejected the parents’ argument that their trial counsel’s failure to present expert rebuttal testimony on the ICWA standard constituted ineffective assistance of counsel.  ICWA does not require both the Department and the parents to present qualified expert witnesses.  Such a requirement would create an impossible situation for counsel if no qualified expert existed who would testify favorably for the parents. 
Non-ICWA YINC Issues:

In the Matter of R.M.T., 2011 MT 164, 361 Mont. 159, 256 P.3d 935 (Yellowstone County), Affirmed, Morris, J.  Father appealed the termination of his parental rights.

Findings of Fact:  The requirement in Mont. Code Ann. § 41-3-609(2) that the district court make certain findings does not require the court to make specific findings about the factors that the court is directed to consider in Mont. Code Ann. § 41-3-609(2)(a)-(d).

Abuse of Discretion to Terminate:  A parent cannot benefit from a social worker’s lack of knowledge about the parent that is caused by the parent’s failure to communicate.  Thus, the social worker’s statement that he could not say whether the youth would suffer abuse and neglect if he lived with the father does not establish that the court abused its discretion in terminating the father’s parental rights when the father failed to maintain contact with the worker.  

Cross-Examination of GAL:  Because a guardian ad litem (GAL) is required to submit a report to the court, a parent has a due process right to cross-examine the GAL.  The district court’s denial of the father’s request to cross-examine the GAL was harmless because the court obtained the same information from other means, including the court’s conversation with the youth.  

Justice Nelson’s Concurrence:  An attorney was appointed to serve both as the GAL and counsel for the youth.  Although the issue was not raised, Justice Nelson explained that the statutes require that a youth be appointed both a GAL and a separate attorney.  In Justice Nelson’s opinion, one person may not serve both roles because the duty of the GAL is to advocate for the child’s best interests and the duty of the attorney is to advocate for the child’s wishes.

In re M.N., 2011 MT 245, 362 Mont. 186, 261 P.3d 1047 (Cascasde) Affirmed; Baker, J.  In a YINC case, the district court determined that the Department was not required to make reasonable efforts to reunify the children with their parents or to implement a treatment plan based on the court’s finding of “chronic, severe neglect.”  Notably, the Department had dismissed an earlier YINC case just a few months before the current petition was filed.  Much of the testimony in the current termination proceeding related to the Department’s earlier involvement, and, on appeal, the parents argued that the Department had taken “what had been adjudicated a success and re-litigated it into a failure.”

                                                                                     

The Montana Supreme Court disagreed with this characterization and affirmed the district court’s finding of “chronic, severe neglect.”  The Court held that the “parents’ history, combined with the neglect which precipitated the filing of the 2010 petition, amounted to recurring instances over a long time, or chronic neglect.”  ¶ 30.  The Court described that the parents’ “pattern of conduct reflected an unsafe and unsanitary home, a serious and unexplained head injury to their child, failure by the parents to attend therapy treatments for the children, and cancellation of important family based services.” ¶ 30.  The Court held that it considered these repeated problems to be severe.  The Court also held that the evidence from the prior petition was not barred by collateral estoppel.  

In re M.M.F., 2011 MT 233N, (Flathead), Affirmed (Non-cite), Cotter, J.

In this termination case, hearsay statements were admitted through the social worker to demonstrate some of Father’s prior acts.  On appeal, Father argued that his counsel was ineffective for failing to object to the hearsay.  The Supreme Court found that the admission of hearsay was harmless in this case. 

Although this case was affirmed, it demonstrates that it is important to call witnesses with personal knowledge, rather than admitting hearsay evidence through a social worker.  Even if defense counsel does not object to the admission of hearsay during the hearing, a parent can challenge it on appeal in an IAC claim.  
Youth Cases

 Sexual Offender Registration:
United States v. Juvenile Male, 2011 MT 104, 360 Mont. 317, 255 P.3d 110 (Certified Question from U.S. Supreme Court).  Ruling for Petitioner; Rice, J.   

Sex Offender Registration:  The Court held that a juvenile who has been adjudicated as a delinquent in federal court for knowingly engaging in sexual acts with a person under 12 years of age has a duty to register as a sex offender under Montana law, independent of any conditions of his federal supervision order.  The federal violation is “reasonably equivalent” to the Montana offense of sexual assault on a child, and therefore, requires registration under section 46-23-502(9)(b).    

Retroactivity:  In this case, the juvenile had been adjudicated delinquent in 2005, two years before the 2007 amendments to Montana’s Sexual or Violent Offender Registration Act (SVORA), which made the registration requirements applicable to persons adjudicated in youth courts.  The Court found, however, that the “clear and manifest intention of the Legislature” was to make the 2007 amendments retroactive to youth court offenders whose dispositions had been imposed after July 1, 1989.  Furthermore, because the registration requirement is regulatory, not punitive, its retroactive application does not violate the ex post facto clauses of the United States and Montana Constitutions.     

Dissents; Macek, Dist. Ct. J. and Nelson, J.  Judge Macek (sitting for Justice Cotter), and Justice Nelson each wrote a dissent challenging the retroactivity analysis of the Court.  They base their reasoning on the fact that the retroactivity provision for the 2007 amendments referred only to those “who are sentenced” after July 1, 1989, and that “sentenced” refers to a criminal proceeding, not a youth court proceeding.  
Jurisdiction of Youth Court After Youth Turns 21:

In the Matter of J.A, 2011 MT 132, 361Mont.  16, 255 P.3d 150 (2011) (Gallatin).  Reversed; Rice, J.  The youth court adjudicated J.A. a delinquent youth for committing a burglary and a theft, and placed him on probation for one year. Before J.A.’s probation ended, the State filed a petition to revoke and transfer the case to district court.  The youth court issued a summons and, when J.A. did not appear, the court issued an arrest warrant. After J.A. turned 21 years old he was arrested on the warrant in California. 

          J.A. argued for his immediate release from custody, claiming the youth court lost jurisdiction over him when he turned 21, and no longer could transfer his supervision to district court.  The State argued that accepting J.A.’s argument would lead to the absurd result of rewarding a youth who absconds after failing to comply with his probationary conditions.  The district court accepted the State’s argument, the Supreme Court did not.  The Supreme Court held that the youth court lost jurisdiction over J.A. when he turned 21.  The Court explained that it cannot extend jurisdiction beyond what the Legislature has provided.  The Court added that the Legislature may choose to extend youth court jurisdiction. 
Parole Eligibility of Offender Who Commits Offense Before Turning 18:

State v. Olivares-Coster, 2011 MT 196, 361 Mont. 380, 259 P.3d 760 (Lewis and Clark County), Affirmed in part, reversed in part, McGrath, J.  When Olivares-Coster was 17 years old, he committed one count of deliberate homicide and two counts of attempted deliberate homicide.  The district court sentenced him to three life sentences and imposed two of the sentences consecutive to the other one.  Because a person serving a life sentence is not eligible for parole for 30 years under Mont. Code Ann. § 46-23-201(4), and one of the sentences was consecutive, the district court stated that Olivares-Coster would not be eligible for parole for 60 years.  
Olivares-Coster argued on appeal that the automatic restriction on his parole violated Mont. Code Ann. § 46-18-222(1), which provides that “restrictions on parole eligibility do not apply if” the offender committed the offense when he was under 18.  The Court agreed, holding that Mont. Code Ann. § 46-18-222(1) creates an exception to Mont. Code Ann. § 46-23-201(4).  As a result, Olivares-Coster’s parole is not restricted by Mont. Code Ann. § 46-23-201(4), and he is immediately eligible for parole.  The Court declined to review the State’s argument based on the context of the statute and legislative history because the Court held that the statute was “clear and unambiguous.”   

The Court remanded the case to the district court with an order to strike the offending language.  The Court declined to allow the district court to impose a discretionary parole eligibility restriction on remand because the district court had already declined to impose a discretionary parole eligibility restriction.  

Concurrence; Nelson, J.  Justice Nelson, joined by Justice Cotter, agreed that Mont. Code Ann. § 46-18-222 barred a parole restriction under Mont. Code Ann. § 46-23-201(4).  He also contends that the statute allowing a judge to impose a parole restriction allows the judge to impose the restriction on the entire sentence, but not on just part of the sentence.  

Concurrence and Dissent; Baker, J.  Justice Baker, joined by Justice Rice, asserted that the case should be remanded to the district court so that the court can decide whether to impose a discretionary parole eligibility restriction.  She notes that the district court did not impose a discretionary parole eligibility restriction because the court believed that Olivares-Coster’s parole was restricted for 60 years based on the Mont. Code Ann. § 46-23-201(4).  

Transfer Hearing/ Withdrawal of Guilty Plea/IAC:

State v. Lindsey, 2011 MT 46, 359 Mont. 362, 249 P.3d 491 (2011) (Ravalli).  Affirmed; McGrath  C.J.   When he was 18, Lindsey was charged in district court with two sexual offenses that he had allegedly committed when he was under 18.  

Timing of Transfer Hearing:  A transfer hearing was held, but not within the 30 day time period set by statute.  Before the district court ruled on whether to transfer the case, Lindsey pled guilty to sexual assault.  The Supreme Court held that Lindsey waived his claim concerning the untimely transfer hearing by pleading guilty.  The Court also held that a transfer hearing is not a jurisdictional issue.  

Motion to Withdraw Guilty Plea:  The Supreme Court also held that the district court did not err in denying Lindsey’s motion to withdraw his guilty plea.  Lindsey had argued that his guilty plea was not voluntary; that his attorney had misrepresented the sentence he would receive; that he received no benefit under the plea bargain; that he lacked the capacity to understand the district court’s colloquy at the change-of-plea hearing; and that he did not understand the impact of sexual offender registration.  

Early in the case, Lindsey wrote a letter to the district complaining about his counsel.  The district court placed the letter in the court file and forwarded copies to defense counsel and the prosecutor.  Lindsey made no further complaints about his counsel and at the change-of-plea hearing he testified he was satisfied with his counsel’s representation.  On appeal, Lindsey argued that the district court had obligation to respond to the letter, to investigate the circumstances, and to take action including holding a hearing if warranted.  The Supreme Court rejected Lindsey’s argument, holding that Lindsey failed to demonstrate that the district court’s response prejudiced his substantial rights. The Court emphasized that the Lindsey’s letter was insufficient to require further action by the district court.  The Court noted that Lindsey’s letter had occurred early on in the case, and if there had been any on-going substance to Lindsey’s dissatisfaction with his counsel he had a number of opportunities to raise the issue. Lindsey never broached the subject again and at the change-of-plea hearing he stated he was satisfied with his counsel.  The Court also held that Lindsey’s claim that the district court should have investigated the complaint in his letter was a non-jurisdictional claim that he waived by pleading guilty. 
IAC:  Lindsey, a youth at the time of the offenses, argued that his counsel provided ineffective assistance because counsel failed to move to dismiss the charges against him because the transfer hearing was not held within 30 days of the State filing the Information. The Supreme Court held Lindsey failed to demonstrate prejudice under the Strickland test.  There is no case law requiring dismissal of the charges if a transfer hearing is not held within the 30 day period, and the statute itself provides no such sanction. The Court further noted that dismissal is a severe sanction, limited to egregious or outrageous government conduct. The Court stated Lindsey failed to demonstrate that untimely transfer hearings are an on-going problem that warrants any kind of severe sanction.  Finally, the Court concluded that “while the transfer hearing happened past the time provided in the statute Lindsey has not demonstrated any way in which he was substantially prejudiced by the delay.” 
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