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“It requires the greatest ingenuity; a habit of logical thought; clearness of perception in general; infinite patience and self control; power to read men’s minds intuitively, to judge of their motives; ability to act with force and precision; a masterful knowledge of the subject matter itself; an extreme caution, and above all, the instinct to discover the weak point in the witness under examination.”

The Art of Cross-Examination, by Francis L. Wellman, pg. 28.

Outline of Presentation

The lecture and outline will address the basics of cross examination, crossing defense experts, and crossing criminal defendants.  Included are tips on preparing effective cross examination, special strategic concerns and examples of specific methods of impeachment.  
The Basics of Cross Examination
1.  THE RULES OF EVIDENCE

· Rule 611 (c), Montana Rules of Evidence (MRE), permits the use of leading questions on cross-examination.  Leading questions are those that suggest or contain the answer.   

· On cross, a witness may be interrogated on any matter covered on direct and any matter relating to credibility AND additional matters at the discretion of the Court.  MRE 611 (b).  

· When the defendant takes the stand and denies the commission of the crime for which he is on trial, a wide latitude of cross-examination is permissible.  
· The Montana Supreme Court has always held that the right of cross examination, when in question, should be extended rather than limited.  Kipp v. Silverman, 25 Mont. 296, 306, 64 P 884 (1901).  “We deem it sufficient in this connection to say that the statute...permits a wide range for cross-examination, and the courts should incline to extend, rather than to restrict the right. Properly understood, the right extends, not only to all facts stated by the witness in his original examination, but to all other facts connected with them, whether directly or indirectly, which tend to enlighten the jury on the question in controversy. Id (emphasis added). 

· This rule is specifically extended when cross examining defendants in criminal cases.  When the defendant takes the stand and denies the commission of the crime for which he is on trial, "...a wide latitude of cross-examination is permissible, owing to the general nature of the defendant's statement."  State v. Rogers, 31 Mont. 1, 7, 77 P 293 (1904), and State v. Smith, 57 Mont. 349, 359, 188 P 644 (1920).
· Any party, including the party calling the witness may attack the credibility of a witness. MRE 607.  

2.  CROSS EXAMINATION OVERVIEW
A. Goals.

· The primary goal of cross-examination is to BOLSTER YOUR CASE THEORY, by obtaining concessions for your use in closing argument.  Concessions from the defense case are often afforded more weight than testimony from your own witnesses.

· “All good lawyers know that psychological studies have established that one good admission on cross-examination will outweigh ten pieces of evidence on direct.”  Cross-Examination of Lay Witnesses, by Stanley E. Preser, Trial, 22 (1977).

· The secondary goal of cross-examination is to obtain facts for IMPEACHMENT.

B.  Organization.  

· Plan out your proactive cross-examination well in advance of when the defendant sits down in the witness box.  Successful cross-examinations don’t just happen.  The key is adequate preparation.  Decide on “chunks” of information that will bolster your theory and ORGANIZE TOPICALLY.  Don’t allow the defendant to dictate the order.

· Do not draft your cross exam on a yellow pad while the witness is testifying on direct.  An opportunity to bolster your case is lost.

C.  Control.

· Effective cross-examiners maintain tight CONTROL over witnesses.  Lead, lead, and lead.  Never ask “why?” because the witness may answer you.  Never use any question that starts with who, what, when, where, how, why, or explain.  We are not journalists.  Each question must serve a specific purpose (other than discovery).

· Style your questions in the interest of keeping the leash tight.  Use SHORT interrogatory, accusatory and anticipatory questions:


INTERROGATORY QUESTIONS



“Were you driving the car?”


ACCUSATORY QUESTIONS



“You were driving the car, weren’t you?”


ANTICIPATORY QUESTIONS

Anticipatory questions are those in which the witness’s answer will be the opposite of what the normal juror would expect.  

Q:  Of course you [did that], didn’t you?  Or

Q:  Of course you [did not do that], did you?

Variation:

Q:  Which officer did you talk to when you called the police and told them that the defendant was with you and could not have done the robbery?

A:  I did not call an officer.

Q:  When did you call the CA’s office, with this crucial information?

A:  I did not call the DA’s office.

D.  Basic Defense Theories.  

· All defenses fall within a variation of the four standard defenses:


IT DIDN’T HAPPEN

“Mandi made up the rape story so she wouldn’t be arrested for her crack lab.” 


I DIDN’T DO IT



“Somebody killed him, but I was in Mexico.”

“I may have done it but the jury will find me not guilty because I don’t look like a criminal and the investigation sucked so bad you will want to blame to police for my actions.”


I DID IT, BUT DIDN’T KNOW WHAT I WAS DOING



“The devil made me do it.”

“I was off my meds and have no recollection of the crime until I was in the back of the patrol car covered in blood.”


I DID IT, BUT HAD A LEGAL EXCUSE

“I stabbed that guy right as he was about to stick me with a broken bottle.”





“I shot him in self defense” (six times---in his back)

· All cross provides an opportunity to add to your lead and diminish your opponent’s case theory/defense.

3.  PREPARATION

A. Be proactive.  

· Do not write out all of your full questions in advance.  Use the Approach Point method to have fact “chunks,” lines of inquiry and supporting notes ready.  

B.  Master the Facts
· It goes without saying that a comprehensive understanding of the chronology and facts improves the quality of your cross-examination and the rest of your presentation.


C.  Review the Rules of Evidence, Rules of Impeachment

D.  Demand Reciprocal Discovery and learn the defense.
· Unbeknownst to most defense attorneys, discovery is supposed to be a two-way street.  Make the necessary requests and file the necessary motions.  Talk to the opposition.  As attorneys, we have a hard time not talking and an even harder time keeping our knowledge under wraps.  Only the most stoic and seasoned defense attorneys can keep their case theory a secret.  Take notes when talking to the opposition and use those notes to prepare your cross.


E.  Research

· Find out everything you can about the witness.  Ask other witnesses about lies she told.  Google her.  Run her.  Pull her civil custody file.  Call her ex.  


F.  Make a Roadmap
· Make a plan, geared to support your theory and attack the defense theory.  Establish a limited number of points, or “chunks,” and organize topically, not chronologically.  TAKE A DIFFERENT ROUTE than the defendant on direct.  If you keep the defendant in a state of uncertainty, he cannot concentrate as well on evading the next question.  Your plan should generally:

+Use transitions (signposts)


 
+Start nice

+End strong. 

· Prepare an outline of your closing argument well in advance of trial.  All cross should be constructed to build upon the case theory which you will utilize in your final argument to the jury.  Advance preparation of an outline helps identify what you really need to cover on cross and what should be identified as defense rabbit trails and left alone.

· Try to sense before cross whether your witness will be sympathetic, pathetic, cooperative, scared, confused, stupid, mean, cocky, etc.  Structure your examination to those attributes to strengthen your theory of the case.  

4.  STRATEGIC CONCERNS
A.  Style.  

· Shakespeare was wrong (at least in the context of crossing a defendant) when he advised “Suit the action to the word, the word to the action.”  Screamers make jurors nervous.  Nobody likes unnecessarily nasty people.  It is the nature of every prosecutor to hate liars and people who refuse to take responsibility for their actions, AND it can feel good to yell at a bad person on the stand.  However, in the jury trial YOUR feelings don’t matter.  What matters is what the jury thinks about what the defendant has done.  Tailor you emotional showing to the jury’s reaction.   

· PRACTICE CONTROL, verbal and non-verbal; be professional, not bloodthirsty; gauge your jury and follow its cue.  Start your cross as a nice person who is not engaging in trickery, setting yourself up as the good guy.  Appealing to common sense and common juror experiences sets you up as the voice of reason.  Often the prosecutor is the only participant assessed as being “fair.”

· When possible, avoid painting the defendant as lying scum as your primary goal.  Let him paint himself as an unlikable, unbelievable guy.  Put yourself above the fray.  If the jury wants to think ill of the defendant, they can get there without explicit direction from you.  Let the jury label him as a liar---all you need to do is to point out the lies.  

· Not all defendants are bad people.  They are usually ordinary people with bad behavior.  Keeping that distinction in mind, even with really bad defendants, raises juror confidence in you, your case, and their guilty verdict.  

B.  Hold Your Cards

· Keep your plan a secret.  It is perfectly OK to let the witness/defendant underestimate you.  The examination should be a one-way communication with him on the listening and agreeing end.  Resist the temptation to inform the defendant about his ignorance of details.  If he has the facts screwed up, resist the temptation to straighten him out or worse, to let him explain.  Save that for when his mouth is figuratively taped shut---your closing argument.

C.  Brevity is Best.

· You’ve all heard the classic apology, “Sorry for writing such a long letter-- I didn’t have time to write a short one.”

· “If you would be pungent, be brief; for it is with words as with sunbeams----the more they are condensed, the deeper they burn.”  Robert Southy

D.  Obtain Concessions First

· Ask yourself, “What facts MUST the defendant/witness admit or look a fool?”  The answers to that question will be your guide.  

· In many cases, concessions from defense witnesses, particularly the defendant, prove more convincing than direct evidence presented by the prosecutor.  Begin with small admissions and build to larger admissions.

· Consider presenting “chunks” of bias, interest, or motive early in the cross because (after the easy concessions) it may color the way the jury perceives the rest of the defendant’s testimony, make him defensive, and cause him to justify his answers.  

· Use the defendant to discredit his own witnesses.  Defendants are often the very last witness.  Use the defendant to discredit collateral facts, which haven’t been rehearsed—time, distances, lighting, clothing, and sequence of events.  

E.  Use Simple Language.

· Regardless of the witness’s demeanor, knowledge or value, it is imperative to break down your questions into almost ridiculously small fact bursts.  Do not underestimate The Power of The Multiple Consecutive Yes from a witness in winning over the jury.  Short questions demand short answers.  Long questions encourage convoluted answers.

Q:  You are a lawyer?

A:  Yes.

Q:  You want to cross-examine?

A:  Yes.

Q:  The defendant?

A:  Yes.

Q:  You want to cross-examine the defendant effectively?

A:  Yes.

Q:  Efficiently?

A:  Yes.

Q:  You want to control?

A:  Yes.

Q:  You want to control by short sentences?

A:  Yes.

Q:  Short sentences with one idea?

A:  Yes.

F.  Use Expanders, Repetition, Looping Techniques.

· Never be satisfied with just one question, or one answer, on a topic.  Ask four questions where you think one will do.  Repetition brings home the point.  Since you are not allowed to ask the same question twice, break it down and loop----incorporate the good part of the last answer (or previous fact chunk) in the next question.  

Q:  Ms. Witness, you are in court?

A:  Yes.

Q:  You are in court right now?

A:  Yes.

Q:  You are here because you have been charged with murder?

A:  Yes.

Q:  The murder of your husband?

A:  Yes.

Q:  Your husband’s name was John?

A:  Yes.

G.  Watch for Opening Doors.  

· If you have been prohibited from discussing events deemed too prejudicial, listen for the defendant to open the door.  Once a door is open, you can drive through with a semi. 

H.  Plan for a Strong Ending.

· Always plan in advance, where you want to end.  Save something good to leave with the jury. However, occasionally something so good and unexpected will come up that it outranks your planned closing.  It is OK to modify your plan on the go.  For example, in the middle of a run-of- the-mill cross in an incest case:

Q:  You deny sexually assaulting your daughter?

Q:  I do.  

Q:  You admit grabbing her breast?

A:  Like I said, we were playing Texas Titty Twister.  There was no sexual gratification, just a game.

Q:  You said Holly is an honest kid?

A:  Yes, generally, except for this story.

Q:  She said you grabbed her breast?

Q:  Told her she was hot?

A:  That’s a lie.

Q:  She is lying about the sexual abuse?

A:  I never committed a crime against that child.

Q:  Pardon?

A:  I never committed a crime against that child.

Q to court:  Your Honor, would the court direct the court reporter to read back that answer?

Court Reporter:  “I never committed a crime against that child.”

Q:  You never committed a crime against that child?

A:  That’s what I said.

Q to Court:  Your Honor, may we inquire into the previously excluded statement about Defendant’s activities in Florida?
Court:  Yes, you may.

Q to Defendant:  You never committed a crime against that child but you did admit to Detective Brown that you had sex with her when she was 11 when the family lived in Florida?

A:  The jury wasn’t supposed to hear that.

Q:  No further questions.

5.  PITFALLS THAT RELINQUISH CONTROL:

We all have habits not conducive to controlling squirrelly witnesses.  Here are some common conversational habits that impede control.


A. Don’t ask WHY.  

· Don’t give the defendant the opportunity to explain away your evidence.   

B.  Don’t offer opportunities for the witness to EXPLAIN inconsistencies
· Wait for close and then expose him for what he is, at least for what he said.


C.  Don’t pick nits.  

· Hammering any witness on trivial inconsistencies often results in jurors sympathizing with the defendant.  Always be fair. 


D.  Don’t allow the witness to ask you questions.

· Practice ignoring witness’ questions or incorporating them into your next fact burst.  Practice is necessary to avoid the awkward silences and/or desperate glances to the judge for assistance when a witness unexpectedly pops off with an “answer me this!”

Q:  What I would have done if I suspected my wife of adultery is not of interest to this jury.  These jurors are here to determine why you killed your wife.  Correct?  

A:  I suppose.

Q:  And it will be easier for the jury to do its job if the witnesses stay on task and answer the questions posed, correct? 


E.  Don’t use a sledgehammer when a feather will do.  

· Do not imply that the witness is deliberately lying unless the attack is essential to the case AND you have permission from the jury.  
· Remember the Dekle-ism: “Slow-walk the defendant down the primrose path to the everlasting bonfire.”  

· Remember the axiom:  Never attribute to malice that which is adequately explained by stupidity.  

F.  Don’t allow the witness to run through his direct a second time.  

· Cross the witness on YOUR TOPICS, in YOUR ORDER.  Never get into “What happened next?” mode.  It gives the scheming witness time to reflect and modify.  

G.  Don’t ask the ultimate question.  

· Defendant is never going to admit his guilt on the stand.  Most defense witnesses are NOT going to change their resolve in the course of your witty cross.  Don’t ask him, unless you have a very specific reason for doing so.  Instead, use cross-examination to set up your closing through implication and innuendo.  You can tell the story to the jury, later, with fact gems you pulled out of cross, better than the witness or Defendant can tell it now. 

H.  Don’t keep asking questions, hoping the answers are going to get better. 

· Stop when it is time.  Failing to do this can be disastrous.  Does anyone know what I mean?

Crossing Defense Experts
1.  Pretrial Strategies
A.  RECIPROCAL DISCOVERY

· Obtain CV, reports, diagrams, testing, and interview as early as possible.  Specifically request all “iterations” of findings. 

· Defense counsel must provide within 30 days of arraignment.  MCA 46-15-323 (6)(b).
  

· A defense expert may not always generate a report, for once created it becomes discoverable and may be used in cross examination.  

· You may have to subpoena the expert’s entire file, file a demand for discovery or move for sanctions (witness exclusion).
B.  MOTIONS TO EXCLUDE
· An experts may be prohibited from testifying if 1) he is not qualified, 2) his testimony is either not directed to a fact at issue or will not assist trier of fact, 3) his testimony is scientifically unreliable, 4) his testimony’s probative value is substantially outweighed by the danger of unfair prejudice, 5) the testimony is confusing, 6) presents a danger of misleading the jury, 7) is a waste of time, 8) or is cumulative.  Rules 701, 702, 403.  See also Daubert, Kuhmo Tire, etc. 
· However, allowing an expert who is under qualified enough to be excluded from testifying to take the stand can greatly bolster your case, if examined properly.  Making the argument Is That The Best They Can Come Up With? is often more rewarding that payday.  
2.  Preparing Yourself to Dance
A.  RESEARCH

· Collect and read everything that the defense expert has written, including brochures, transcripts from previous trials, depositions, reports written for other cases

· Do not prepare to spar.  You will never be as smart as he thinks he is 

· Consult with your expert before the interview with defense expert.

· Choose narrow areas of import, such as bias, qualifications, points of vulnerability, assumptions.  

· Recognize early that most of the information is superfluous

· Go into the interview with a definite, but flexible, game plan.

· Determine the gist of the expert’s testimony and identify positive and negative commonalties that your jury will identify with

B.  BE CREATIVE
· Go to expert’s website.

· Vanessa Williams theory---find the expert’s metaphorical Playboy pictures.

· Think creatively.  Incorporate different perspectives; dance a step he has never seen, and LEAD 

C.  THE PRE-TRIAL INTERVIEW:  MANDATORY

· Interview as early as possible.  Defense experts are procrastinators too.  Most have an opinion before they know all the facts

· Interview with another prover witness present and record it

· Interview the expert on his turf, if possible.  Look around for such things as publications, learned treatises.  

· Hold your cards.  Keep your brilliance and preparation a secret.  Let him underestimate you.  The interview should be a one-way communication with you on the listening end.  Resist the temptation to inform the expert of details of which he is ignorant.  If he has the facts screwed up, resist the temptation to straighten him out.  Save bomb-dropping for the jury in closing.  
· Pin him down.  Ask him the purpose of his testimony.  Ask him how much his testimony costs.  Then ask his opinion (conclusion based)

· Ask him to detail the facts as he understands them.  Follow up by having him commit to specifics.  

“When the defendant was stabbing the victim, in what position was the victim?”

· Obtain copies of pre-report testing results, which may require an order compelling discovery.

· Let the defense expert talk and cover all of the essentials including:  details on qualifications, testing, reports referred to, interview with the defendant, information relied on, field of expertise, theories, methodologies, lab protocols, etc.

· Try to determine the defense theory.

· Then make yourself a list of important facts he does not know or remember, without tipping your hand 
3.  Trial:  Concessions First 

A.  CHALLENGE CREDENTIALS ON VOIR DIRE 

· Take on the expert prior to the court having him declared an expert to mitigate the impact of his testimony

· Point out lack of qualifications; lack of peer-review or scientific acceptance of methodology; current opinion exceeds the scope of his expertise.

B.  OBTAIN CONCESSIONS.  
· Your primary purpose for examining the expert is to gain concessions.  That may be enough.  Impeachment may not be necessary.  

· Use your case theory as your guiding light.  Break up the chronology of defendant’s direct and examine topically.

· Is the defense expert qualified?  Is the defense expert truthful?  If the defense expert is both qualified AND truthful, then make the defense expert your star witness.  

For example, “In your opinion, Doctor, do women usually get injured during consensual sex?”  

“Doctor, with all of your experience with domestic violence, have you ever seen and treated a woman or child who had accidentally sustained all these injuries in this period of time?”  

“You have testified all about accident reconstruction.  But you have also taught classes on the effects of alcohol on human motor skills?”

· Get the expert to admit the qualifications of your expert and acknowledge the importance of the items in your expert’s CV.  Have the expert validate the procedures your expert used and acknowledge that your expert had the advantage of personal knowledge and observation.

· Most experts will agree on the record that Garbage in = Garbage out.  
You are a scientist?  Scientists follow methodologies?  And gather information? The best information available? complete information? accurate information? timely information? Is contradictory information important too?  Is it important to have all the information before making an opinion? Are first hand facts better than second or third hand accounts?  Is it important to look at the situation with the most complete scrutiny available?  Would it be important to consider all the possibilities before rejecting any?  It is also important to consider the source of material information? False, misleading, incomplete, exaggerated, and omitted information could all affect the validity of the opinion?

· You can later argue to the jury that all that went in was garbage.


C.  IMPEACH IF NECESSARY
· According to Professor Imwinkelried, University of California at Davis School of Law, there are five basic targets for attack on scientific testimony:  

1)  the expert himself
2) the expert’s technique or theory
3) the facts and assumptions in the case at trial
4) the manner in which the expert applied the theory or technique, 
5) the ultimate conclusion.

· Professor John Tierney, Minneapolis, Minnesota, expresses the attacks in a somewhat different manner by referring to the as the “six E’s:”  

Education--Does this expertise require specialized training?  Are there licensing requirements?  Is there specialization?  What is the quality of the preparation by this expert?

Experience--There may be no formal training for this expertise.  How much training has this expert had and was that training meaningful?  Why is this experience important to this case?

Esteem--Who respects this expert?  What associations or organizations does this expert belong to?  How does one gain admission to these groups?  How does this expert fit into regular society?  Is this expert “strange” or does he engage in conduct your community would find repugnant? 

Examination--What did the expert do?  Was it logical, complete, fair?

Expert Opinion--What is the opinion?

Explanation--does it make sense?

D.  LEARNED TREATISES
· An expert may be cross-examined concerning learned treatises if:

1) it is called to the attention of the witness on cross or it was relied on by the witness on direct, AND

2) it is reliable authority established by a) admission on cross, b) judicial notice, OR c) testimony by another expert.  Rule 803 (18).

· Although the treatise itself is inadmissible, pertinent portions may be read to the trier of fact as substantive evidence.

E.  QUALIFICATIONS

· Is this person really an expert? Does witness lack education or practical experience?

· Are the credentials accurate?  Complete? Exaggerated?  Hollow?

· Is the witness published in peer-reviewed scientific journals in the field, or just textbooks and editorials?

· Is the testimony within the scope of the witness’s expertise?

F.  BIAS

· Professional witness?  Willing to do or say anything for a fee?  Ask what the expert expects the final, total bill to be.  Also ask how much the expert made from testifying and consulting last year.  

“In your last five trials, how many times did you testify for the State?  Ten trials?  Twenty?  In those trials, did you always testify against the same State’s expert, or did you disagree with every expert the State consulted?  Was there ever a time when you used to typically agree with the State’s experts?  

· How long has the expert been testifying for the defense?  How much money total has he made?  What percentage of the expert’s income actually comes from his work?  Has he been paid yet or does his money come only after he testifies?  

· Break down the fee by the minute--3600 seconds per hour.  Make a note of how long one of his answers takes so that you can show, in close, how much that nugget cost.

· Interest in outcome--how often does this witness succeed in convincing juries that no crime was committed?

“Do you advertise your services specifically marketing to defense attorneys concerning your expertise at defending violent criminals?”

· If no report was prepared, ask the expert if he prepared a report.  The expert has these testimonial concerns, but did not document any of them in a written report?

G.  HYPOTHETICALS
· Change the defense hypothetical by adding real facts to the hypothetical until the defense expert still retains an opinion that appears absurd.

Doctor, add the to hypothetical the fact that right after stabbing the defendant threw the bloody knife used to stab the victim into the lake.  Would that change your opinion that the defendant did not have the capacity to know right from wrong?  Add to the hypothetical that the D then came back to the scene and tried to bury the body in a shallow grave?  Would that change your opinion?

· In closing, contrast an expert who relies on a defense hypothetical with a witness who actually perceived the underlying facts.

· It is important to use every opportunity to emphasize that the expert’s opinion is based on theory and not on any empirical analysis or review of specific data.

· If what the expert is saying is true, WHAT ELSE MUST BE TRUE?  John Tierney refers to the analytical approach of reviewing the reasonable inferences from the facts as thinking of a “video replay.”  The prosecutor thinks of the facts apparent in the case file and then mentally visualizes what must have occurred before, during, and after the accepted facts.  What would be reasonable given the time frame, the location, the actions, the people involved, etc.?  What else reasonably had to be going on given these facts?

H.  FACTUAL BASIS

· Experts may be required to disclose facts and data underlying an opinion on cross.  Rule 705.  However, if the expert did not rely upon certain facts, data, or opinions in reaching his conclusions then that information cannot be introduced during cross.

· Does the expert misunderstand important facts? Make faulty assumptions?

· Before you go about attacking the opinion, establish for the record what the opinion is based on.  Go through each item and ask the expert to agree.  Always ask if you have omitted anything and, if you have, add that to the list.

· Set the expert up.

Q:  You got your information from the defense lawyer? 

A:  Yes, I also reviewed every police report and document in the file.

Q:  Whose file?  Oh, the defense lawyer’s.  First you consulted with the defense lawyer, then did some figuring, consulted defense lawyer again., went to the scene, consulted defense lawyer, examined some evidence, talked to defense attorney, did some more figuring, dictated your report for the defense lawyer.  When did you meet with the State’s expert?  

Talk to the lead detective?  

Officer Jones?  

Talk to the social worker?  

Talk to witness A?  Witness B?  Witness C?  

(until you get cut off)

Q:  Can you define truth?  Is the truth malleable? Subject to modification?  

· Ask the expert to detail the facts as he understands them.  Follow up by pinning the expert down on specifics:

“When the defendant was stabbing the victim, in what position was the victim?”

Later on, you can ask, 

“If you had known this fact, would it have made a difference in your opinion?”  

At that point, his answer doesn’t matter.

· In arriving at an opinion, was the expert ignorant of facts inconsistent with the opinion?  Or have the facts changed since your pre-trial interview?

· Was the basis for the opinion flawed?  For instance, were lab protocols followed?  Did the psychiatrist not spend enough time with the defendant to really gain any insight?

· Will the expert admit that a person facing imprisonment has a motive to tell a falsehood?  If not, he is unrealistic.  If so, then he must have viewed the information from the defendant with suspicion.

· Know the differences in what the defendant told defense experts and what he told other people.  You might create a chart for an easy visual reference.

· It is not necessary to force the expert into confessing to kidnapping the Lindbergh baby.  Do not ask the extra question.  Put the facts in the air so you can spike them into the ground during closing.

I.  THEORY OR TECHNIQUE
· Is either the defense scientific technique or theory vulnerable?  Invalid?  Imprecise?  Subjective?  Better methods available?

· Pin the expert down as to what authorities in the field support his position.

· Do not give the expert yet another opportunity to repeat and underscore his absurd hypothesis.  Structure your cross to hone in on the weaknesses.

J.  OPINION
· Is the opinion inconsistent with opinions held by other respected experts?  

· You will never get the expert to agree that you are right and he is mistaken.  You don’t need to.  Do not even attempt to.

· Wait for closing to make the ultimate argument.  

· James Russell Lowell wrote, “The foolish and the dead alone never change their opinions.”

K.  DIRT
· If you find excellent dirt on the expert, use it if you must impeach.  If you get good concessions and the expert has not damaged your case it is not necessary to show them the blue dress.    

L.  THE USUAL AREAS OF IMPEACHMENT
· Don’t forget to include the standard areas of impeachment when crossing defense experts, including implausibility, prior inconsistent statements, prejudice, competency, lack of perception, recollection, inconsistent conduct, omissions, instances of untruthfulness, reputation for truthfulness.
4.  Problematic Defense Experts 

A.  THE WAX IN HIS EARS EXPERT

· This defendant insists on answering the question you did not ask; the question he wished you would have asked.  Ask the question again:

Q:  Did you see the car?

A:  I was in the back room.

Q:  You must not have been able to hear my question?

Q:  Did you see the car?

B.  THE MUSHROOM (kept in the dark and fed manure) 
“Opinion is X?  Didn’t know A?  Didn’t know B? Didn’t know [list of omitted facts that you gathered during your pre-trial interview]”
C.  THE UPTIGHT EXPERT  

· Throw in something completely out of his area.

“How does this evidence relate with other evidence you have seen?”
· Ask a statistician whether he would change his opinion if he knew that the defendant had confessed to the murder.
D.  THE DEMIGOD

· The New Webster’s Dictionary defines this expert as “the offspring of a god and a mortal; a person who seems to have godlike powers.”  These mystical powers are 1) self-evident and 2) loathsome to jurors
· When the witness is a talker who is arrogant and wants to lecture, keep the witness going and allow the witness to destroy himself.  Courtroom demonstrations by a boaster can be entertaining.

· As the witness becomes progressively obnoxious, you become progressively more polite.  

“I’m sorry, mister, I must have misstated the question I wanted to ask you.”

E.  THE RAMBLER

· Despite all our efforts at witness control there will be witnesses who want to run or who get farther away from us than we want.  The following are different ways to get the witness’ attention:

· Simply repeat the question just asked:

Q:  You saw the car?

A:  ramble, ramble, ramble.

Q:  You saw the car?

· Ask the witness to repeat the question you just asked:

Q:  Did you see the car?

A:  ramble, ramble, ramble.

Q:  What was my question?

· A variation of asking the witness to repeat the question for different emphasis would be:

Q:  Did you see the car?

A:  ramble, ramble, ramble.

Q:  Did you hear my question?

A:  yes.

Q:  What was the question?

· If the answer is no, then ask:

Q:  Will you please listen carefully to the questions?

· If the witness continues to ramble, you can ask them the following question as many times as necessary:

Q:  Let me ask you the question again.  Did you see the car?

A:  ramble, ramble, ramble.

Q:  Perhaps it would be helpful if the court reporter read back the questions?

· You can provide the answer:

Q:  Did you see the car?

A:  ramble, ramble, ramble.

Q:  Did you hear my question?

A:  ramble, ramble, ramble.

Q:  Then your answer is “yes.”

· Challenge the witness on the rambling:

Q:  Did you see the car?

A:  ramble, ramble, ramble.

Q:  There is something which prevents you from answering yes or no?

A:  not really.

Q:  Then you are ready to answer my question?

· If they are rambling with enough momentum, let them ramble right into the wall:

Q:  Did you see the car?

A:  ramble, ramble, ramble.

Q:  Is there anything else you want to tell us about that?

A:  ramble, ramble, ramble.

Q:  Anything else?

A:  ramble, ramble.

Q:  Anything else?

A:  ramble.

Q:  Anything else?

A:  no.

Q:  Now let me ask you again, did you see the car?

· If the witness refuses to learn, turn your back on the witness or abruptly turn your face away.  By breaking eye contact with the witness you are sending the message to the witness and the jury that you know the witness is lying.  Ideally this should make the witness squirm, but in any case you have signaled to the jury that the witness has done something VERY BAD.  Then, while still looking away, ask the question again:

Q:  Did you see the car?

· THEN make eye contact again.

The Most Problematic Defense Expert:  The Defendant
1.  CONCESSIONS FIRST

· In a case where a pedestrian was intentionally gunned-down but no witness could place Defendant behind the wheel:
A man was killed by your van?



His name was TJ Black?



A woman was almost hit by your van?



Here name is Stephanie Luke?



Your driver’s license is suspended?



This event happened in Missoula County?

2.  IMPEACH, REMEMBERING YOUR MESSAGE

Use the standards areas for impeachment when cross-examining the defendant.  

A. Bias, Prejudice.

· Cross-examination on the issue of bias is appropriate.  The definition of bias includes “whether or not the defendant has an interest in the outcome of the proceeding.”  People v. Fields, 450 Mich. 91 (1995).  

· A defendant may be impeached by his ability to sit through trial and tailor his testimony.  Portunondo v. Agard, 529 U.S. 61 (2000).  A defendant’s clear stake in the outcome of the case is fair game for impeachment.  

· A defendant will often admit bias toward prosecution witness.

Q:  You don’t like Jimmy, do you?

A:  I didn’t say that.

Q:  You’ve known him for 7 years?

Q:  You work together, in same dept? 

Q:  You had been at the company longer?

Q:  5 years longer?

Q:  You had better performance reviews?

Q:  Customers liked you better?

Q:  You had a better sales record?

Q:  Jimmy got the promotion to department manager?

Q:  You got charged with embezzlement?


Q:  Jimmy came in here and testified that you cooked the book?

Q:  You don’t like Jimmy, do you?

A:  No, I don’t.

· Likewise, establish the cozy relationship between defendant and his own witnesses, if that witness actually damaged your case.

B.  Recollection.

· Use cross-examination to test a defendant’s recollection.  With a defendant who displays a remarkable memory for detail on direct, it is sometimes fun to count the number of times she says, “I don’t recall,” on cross. 

C.  Implausibility.

· If what the defendant is saying is true, WHAT ELSE MUST BE TRUE?  
· John Tierney refers to the analytical approach of reviewing the reasonable inferences from the facts as thinking of a “video replay.”  The prosecutor thinks of the facts in the case file and then mentally visualizes what must have occurred before, during, and after the accepted facts.  
· What would be reasonable given the time frame, the location, the actions, the people involved, etc.?  What else reasonably had to be going on given these facts?

[Accusatory]
Q:  You deny sexually abusing your daughter.


A:  Yes.  I deny that.

[Accusatory] 
Q:  You were checking to see if she was a virgin?


A:  Correct.

[Accusatory] 
Q:  You chose to do this yourself, rather than take her to a doctor?


A:  Correct.

[Anticipatory] 
Q:  Who was with you when you performed this “exam”? 

[Anticipatory] 
Q:  What instruments did you use?

[Anticipatory] 
Q:  What kind of gloves did you wear?

[Interrogatory]
Q:  What is your training in gynecology?

A:  I don’t have any, other than what I’ve read.

[Interrogatory]
Q:  What is your training in medicine?


A:  None.  Other than what I’ve read.

[Interrogatory]
Q:  In healthcare?


A:  None.

[Accusatory] 
Q:  You keep up on what you need to know by reading?


A:  Yes.

[Accusatory] 
Q:  You subscribe to OB/GYN Quarterly Journal?


Q:  JAMA?


A:  What’s that?

Q:  You subscribe to the Journal of the American Medical Association?


A:  No.


Q:  Healthcare Today?  Prevention?

Q:  Nothing regarding conducting gynecological exams?


A:  No.

[Open ended, because it doesn’t matter what the answer is] 


Q:  What do you subscribe to? 


A:  Lolita.

· Sometimes it is best, after getting an implausible answer, to smile inwardly and save it for closing.  Don’t give the defendant the opportunity to explain a stupid answer.  For example:

Q:  My question made you angry?

A:  You would be angry too if some snot-nosed prosecutor accused you of having sex with your twelve year-old daughter.  

Q:  She told the jury that’s what happened?

A:  Not only did I NOT sexually abuse my daughter, I have never been alone with her.  
Q:  Let’s talk about [new subject]. . .

D.  Prior Inconsistent Statements.

· Impeach on CLEAR inconsistencies.  Don’t bother with little discrepancies subject to interpretation or risk looking like a nit-picking bully.  Build up to the actual inconsistent statement.  

· Have the statement ready.  Re-commit the defendant to his testimony on direct.  After laying foundation of prior statement including date, time, persons present, confront defendant with the statement.  For example,

Q:  On direct, you said you were at your grandma’s, when Veronica was killed, didn’t you?

Q:  Have you ever given a different version?

Q:  Are you sure?

Q:  Do you remember talking to Officer Jackson, at the sheriff’s office, on October 15, 2009?

Q:  On October 15, 2009, you were at the sheriff’s department?

Q:  You sat in a chair?

Q:  At a table?

Q:  Officer Jackson brought you a cup of coffee?

Q:  You two sat alone in that room?

Q:  He asked you if you wanted anything to eat?

Q:  You said you were not hungry?

Q:  You asked for a cigarette?

Q:  He took you outside for a smoke?

Q:  He lit it for you?

Q:  You took a drag?

Q:  The officer asked you a question?

Q:  You had nothing to hide?

Q:  Did you tell him the truth?

Q:  You said you stabbed Veronica because she was coming at you with an ashtray?

A:  I don’t remember.

. . .

Q:  Do you recognize this statement?

Q:  Is that your initial at the bottom?

Q:  And did you read it before signing it?

Q:  Now look on page 24, line 15.  I’ve highlighted it for you.

Q:  What did you say?

A:  “I had to stab her---Veronica---because she was going to whack me with that glass ashtray.”

Q:  That’s inconsistent with what you told the jury here today, isn’t it?

Q:  Which one was untrue?

Q:  Is there anything else in either your testimony or statement which is untrue which you wish to change?

E.  Perception and Competency.

· Drugs and alcohol diminish perception.  Poor eyesight, impaired hearing, an obstructed view, excitement from flight, and disability all limit the defendant’s perception.  

· For example, test a defendant’s testimony that he heard the threat whispered across noisy barroom; that he saw the REAL killer’s face, at night, in the dark parking lot, when the street light was not working.  

· Although the judge finds a witness competent under Rule 601, Rule 104 (e) permits the introduction of evidence to affect the weight and credibility of a witness.  Attacks on sensory capacity that would limit the witness’s ability to perceive facts at the time of the incident are proper.  Also, the cross-examiner may explore mental deficiencies that existed at the time of the observation of the facts or at trial.  McCormick on Evidence, Sec. 45 104 (4th Ed. 1992).  

· It is acceptable practice to use cross-examination to explore intoxication at the time of the incident, to show that the witness has failed to accurately recall critical event.  

F.  Inconsistent Conduct.

· Cross-examination is the perfect time to get concessions from the defendant that he engaged in conduct that is not consistent with his theory of the case.  The innocent usually give one version of events.  The innocent usually don’t flee from the scene.  The innocent usually take an injured child to the hospital; don’t throw their friends’ bodies into the Alberton Gorge, etc. . . .

G. Instances of Untruthfulness

· Most people tell lies at some point during their lives and/or criminal careers.  Since credibility is always at issue, your job, as the prosecutor, is to find out and exploit those lies.  For example, 

[Signpost] 
Q:  I’m going to ask you about names.  Understand?

[Interrogatory]
Q:  What’s your real name?

[Interrogatory]
Q:  Have you ever used any other names?

[Interrogatory]
Q:  How many names have you used?

[Accusatory] 
Q:  On October 15, 2009, Officer Jackson asked you your name?

[Accusatory] 
Q:  You told Officer Jackson you were Jack McCoy, didn’t you?

[Accusatory] 

Q:  That’s not your name?

[Accusatory] 

Q:  That wasn’t true?

[Accusatory] 
Q:  You were deceiving that deputy, weren’t you?

[Accusatory] 

Q:  That was a lie.

[Accusatory] 
Q:  When you told that lie you knew you were deceiving that deputy, didn’t you?

[Accusatory] 
Q:  You did not want him to know who you really were?

[Accusatory] 
Q:  You were protecting yourself from being discovered, weren’t you?

[Accusatory] 
Q:  You told that lie to protect yourself, didn’t you?

[Anticipatory] 
Q:  Of course you’re protecting yourself today, aren’t you?

6.  CONTROLLING the PROBLEMATIC DEFENDANT 

A.  The Talker  

· When the defendant is a talker who is arrogant and wants to lecture, like the Demigod, let him keep going and allow him to destroy himself.  If the defendant cleaned up well for trial, have him identify himself in his booking photo or line-up.  

· Again, as the defendant becomes progressively obnoxious, you become progressively more polite.  

Q:  I’m sorry (sincerely); I must have misstated the question I wanted to ask you.

Q:  Now, can you answer my question?  

Q:  Are you listening to the questions?

· If the defendant says something absolutely ridiculous, stop, pause, and look at the jury.  Do not do this more than once or twice.  

Q:  What you are saying may be interesting.  However, it doesn’t answer the question.  I’ll ask simple questions if you try hard to listen and answer them.   Fair?  

B.  Mr. Mean Jeans  

· Let the defendant appear unreasonably hostile.  Heighten the impression by showing the contrast with your own calm and fair demeanor during his attack.  Let him vent his spleen then quietly respond.  Let the tirade continue.  He will establish his own bias.  

C.  The Forgetful Defendant 

· Attempt to get the defendant to repeat “I can’t recall,” as often as possible.  Count them.  It is ideal if the defendant remembered on direct, but remembered very little on cross.  Make inferences about the lack of recollection:

Q:  Did you see the crash?

A:  I don’t recall.

Q:  Are you saying it might have happened and you forgot or, are you saying it didn’t happen?

D.  The Thinker.  

· If the defendant is slow to answer, she will leave the impression of needing time because she is unsure or because she is lying.  Do not push the defendant.  Emphasize the time between questions by sitting or looking at the clock.

Q:  Did you hear the victim scream as she was stabbed?

A:  [long pause]

Q:  Take your time.  It is OK if you need to think about your answers.   

· Or, if the thinker is a smart donkey, try:

Q:  Did you hear the victim scream as she was stabbed?

A:  Could you rephrase the question?

Q:  I’m sorry I confused you.  Let me try again.  Did you hear the victim scream as she was stabbed?

� Most, if not all of the information, ideas, and phrases included in this outline I have borrowed from friends, mentors and sources of inspiration affiliated with NDAA, to whom I am forever indebted, including but not limited to Jim Dedman, Bob Dekle, Tom Henderson, John O’Brien, Jay Rosenthal, Raymond Pelrine, Rick Incremona, Ron Clark, John Tierney, Mike Rogers and Victor Vieth, Director of APRI’s National Center for the Prosecution of Child Abuse.
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