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The State hereby responds to the Defendant’s “Motion for Production of Evidence” and “Defense’s Motion for an Order Directing the Prosecutor to Inspect the Files of All Investigating Agencies for Exculpatory Evidence” and the memoranda in support, all received October 22, 2010, by telefax and October 25, 2010, by mail.  All were unsigned (motions, memorandum, and attached certificates of mailing), with the exception of a second copy of the memorandum in support of the second motion.
  Because the requested relief is contrary to Montana law, the motions should be denied.
Montana Code Annotated § 46-15-322 sets out the discovery requirements that apply to the State in this case.  The State recognizes its discovery obligations pursuant to Mont. Code Ann. § 46‑15‑322, and the mandates of Brady v. Maryland, 373 U.S. 83 (1963); Kyles v. Whitley, 514 U.S. 419 (1995); State v. Saxton, 2003 MT 105, 315 Mont. 315, 68 P.3d 721, and other Montana Supreme Court cases relating to the State’s discovery obligations.  Montana Code Annotated § 46-15-322 requires that “. . . [u]pon request, the prosecutor shall make available to the defendant for examination and reproduction the following material and information within the prosecutor’s possession and control . . . .”  The phrase “make available for examination and reproduction” is defined in Mont. Code Ann. § 46-1-202(12) as follows:

(12)  “Make available for examination and reproduction” means to make material and information that is subject to disclosure available upon request at a designated place during specified reasonable times and to provide suitable facilities or arrangements for reproducing it.  The term does not mean that the disclosing party is required to make copies at its expense, to deliver the materials or information to the other party, or to supply the facilities or materials required to carry out tests on disclosed items.  The parties may by mutual consent make other or additional arrangements.

Discovery has started in this case pursuant to Mont. Code Ann. § 46‑15‑322, as shown by the State’s notice of compliance filed with this Court October 22, 2010.  As stated in the notice, the State sent to counsel for the Defendant over 1400 pages of the investigative file.  The remainder of the investigative file will be produced in similar fashion as soon as possible by the State.  And as stated in the notice, the State has made evidence and information available to the Defendant by contact and reasonable arrangements with Montana Department of Fish, Wildlife, and Parks Warden Investigator Jeff Scott.  Access to the physical evidence will be set up according to the protocols and procedures necessary to maintain a chain of custody and preservation of evidence.

The State is not required to gather, secure, or produce much of what is requested in the Defendant’s motion, as it is not within the parameters of Mont. Code Ann. § 46‑15‑322.  For example, the Defendant’s motion to have the prosecutor inspect records on behalf of the Defendant is clearly averse to the established law that the State is not required to gather or secure potential evidence for a Defendant.  As stated by the Montana Supreme Court:

It is well settled that while a criminal defendant has a constitutional right to obtain exculpatory evidence and that the denial of such right is a violation of due process, this right is only a personal right to obtain exculpatory 
evidence.  It does not require that police officers take initiative or even assist in procuring evidence of behalf of a defendant.
State v. Patton, 280 Mont. 278, 284-85, 930 P.2d 635, 638-39 (1996) (quoting State v. Sadowski, 247 Mont. 63, 79, 805 P.2d 537, 547 (1991)); affirmed in State v. Brown, 1999 MT 133, ¶ 24, 294 Mont. 509, 982 P.2d 468.  The information requested by the Defendant in his broad request may exist somewhere and the Defendant is free to ask any and all witnesses of its existence.  But a court should not order something the Defendant 

is free to do and something the State is not required to do.

The Montana Supreme Court recently considered a claim that the loss of a video recording, never possessed by the State, was a Brady violation.  The Court stated:

It is well established that the State’s suppression of material evidence favorable to a defendant violates the defendant’s constitutional right to due process.  See State v. Johnson, 2005 MT 318, P 12, 329 Mont. 497, 125 P.3d 1096 (citing Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 1196-97, 10 L. Ed. 2d 215 (1963)).  In order to demonstrate a Brady violation the criminal defendant bears the burden of establishing that (1) the State possessed evidence favorable to the defense; (2) the defendant did not possess the evidence nor could he have obtained it with reasonable diligence; (3) the prosecution suppressed the favorable evidence; and (4) had the evidence been disclosed, a reasonable probability exists that the outcome of the proceeding would have been different.  Johnson, ¶ 12.  Here, even assuming that the CCTV recording was favorable to Seiffert and that the State’s knowledge that it would be destroyed amounts to “constructive possession” as Seiffert asserts, under the second, third, and fourth prong of the Brady test Seiffert cannot prevail.
 First, if CCTV surveillance is as ubiquitous as Seiffert asserts, there is no reason why he could not have, through the exercise of reasonable diligence, gone to the Silver Strike Casino and requested to view the CCTV recording himself. Indeed, the owner of the Silver Strike Casino testified that had Seiffert timely requested to view the CCTV recording he would have been allowed to do so. As we have long held, the State is not required to take the initiative or even assist the defendant in obtaining evidence on his behalf.  State v. Belgarde, 1998 MT 152, P 16, 289 Mont. 287, 962 P.2d 571. While Seiffert maintains he was unaware that the CCTV recording existed, such an argument is not persuasive in light of his simultaneous assertion that CCTV surveillance is “ubiquitous” and “well documented.” In short, Seiffert could have “obtained [the CCTV recording] with reasonable diligence.”  Johnson, P 12.

 Second, Seiffert has failed to establish that the State suppressed the CCTV recording or that had it been disclosed, a reasonable probability exists that the outcome of the proceeding would have been different. We 
have explained that if the State deliberately or intentionally suppresses exculpatory evidence, a per se violation of due process occurs.  Belgarde, ¶ 16. Here, there is no evidence in the record that indicates the State deliberately suppressed the CCTV recording. Rather, the record indicates that at most, any alleged suppression of the recording was due to negligence on the part of the State. If the State’s loss of exculpatory evidence is due to negligence, a criminal defendant must show that the evidence was material, of substantial use, and exculpatory in order to have the case dismissed.  State v. Herman, 2009 MT 101, ¶ 31, 350 Mont. 109, 204 P.3d 1254. The criminal defendant must also show that comparable evidence could not be obtained by other reasonable means and that the exculpatory value was apparent before the evidence was lost. Herman, ¶ 31. Seiffert has not met this burden.
Here, comparable evidence was obtained and in fact presented to the District Court. The investigating officer who viewed the tape and the owner of the Silver Strike Casino both testified that Seiffert did not appear intoxicated on the CCTV recording. Unlike a situation where comparable testimonial evidence contradicts what a CCTV recording shows, the comparable evidence here supports Seiffert’s position that he did not appear intoxicated. As we explained in both Herman and Belgarde, in the context of a Brady violation, testimony as to what was on a video recording is evidence that is “comparable” to the actual video recording itself.  Herman, ¶ 32; Belgarde, ¶ 23. Thus, not only was comparable evidence obtained but there is no indication that disclosure of the CCTV recording would have changed the outcome of the case because the District Court knew that the CCTV recording did not show an obviously intoxicated Seiffert. We conclude that Seiffert has failed to demonstrate a Brady violation and the District Court’s denial of his motion to dismiss was not error.

State v. Seiffert, 2010 MT, ¶¶ 14-17, 357 Mont. 188, 237 P.3d 669.  Clearly, there is no support for the Defendant’s claim for review by the “prosecutor” or “prosecution.”
Finally, any claim of potentially exculpatory evidence that involves an independent privacy right must include a showing of necessity by the Defendant.  Montana law provides a process whereby a Defendant can present to a court a substantial need for “material not otherwise provided for and that the defendant is unable, without undue hardship, to obtain the substantial equivalent.”  Mont. Code Ann. § 46-15-322(5).  However, unsupported claims or bald assertions that criminal histories or personnel records must be produced by the State or by any other entity do not suffice to allow a court order for such information.  See City of Billings v. Peterson, 2004 MT 232, ¶¶ 38-52, 322 Mont. 444, 97 P.3d 532; State v. Romero, 279 Mont. 58, 74, 926 P.2d 717, 727 (1996).  Thus, upon motion by a defendant and response by the State, this court could consider the relevance or availability 
of documents sought by a defendant.  An in camera review of documents by this Court would be consistent with a recognized and widely available practice to fulfill an appropriate request.  State v. Houghton, 2010 MT 145, ¶ 9, 357 Mont. 9, 234 P.3d 904.
The State is producing and has made available all of the information in its possession that relates to this case, and will fulfill its continuing obligation to do the same.  Thus, the State submits that its discovery obligation is currently met.  The Defendant’s motions should not be granted with regard to any items not listed in Mont. Code Ann. § 46-15-322.  And information covered by Mont. Code Ann. § 46-15-322(5), could be considered by this Court upon a showing of substantial need and through use of an in camera review.

Dated this 

 day of October, 2010.

BARBARA C. HARRIS

Assistant Attorney General
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�A document titled “Defendant’s Assertion of Fifth and Sixth Amendment Rights” was also received, however, is unsigned by the Defendant and the certificate of service is unsigned by the Defendant’s counsel.
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