
1

Barbara C. Harris

Assistant Attorney General

MCAA July 2011

EVIDENCE IN FISH & GAME EVIDENCE IN FISH & GAME 

CASESCASES

�� Generally the same as other cases (e.g., Generally the same as other cases (e.g., 

attention to details within theme of attention to details within theme of 

charge dictates what evidence you bring charge dictates what evidence you bring 

to court & jury)to court & jury)

EVIDENCE IN FISH & GAME EVIDENCE IN FISH & GAME 

CASESCASES

�� Particular to these cases:Particular to these cases:

–– RecodificationRecodification of Title 87; charging of Title 87; charging 

decisionsdecisions

–– Discovery practicesDiscovery practices

–– Handling of evidenceHandling of evidence

–– Jury instructions; verdictJury instructions; verdict
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NEW CRIMINAL CHAPTERNEW CRIMINAL CHAPTER

in Title 87in Title 87

�� Senate Bill 124 => now Chapter 258Senate Bill 124 => now Chapter 258

�� No substantive change in lawNo substantive change in law

�� Organization of all criminal offenses into Organization of all criminal offenses into 

one chapter => one chapter => ChapterChapter 6 within Title 876 within Title 87

�� Effective October 1stEffective October 1st

OBVIOUS CHANGE IN OBVIOUS CHANGE IN 

CHARGING DOCUMENTSCHARGING DOCUMENTS

�������� Don't cut and paste from prior Don't cut and paste from prior 

docs without reviewdocs without review

��Work with wardens to insure Work with wardens to insure 

accuracyaccuracy

Do you have a double jeopardy problem Do you have a double jeopardy problem 

if you charge BOTH possession and if you charge BOTH possession and 

other crimes related to the illegal take of other crimes related to the illegal take of 

the animal?the animal?

�� State v. Williams, 2010 MT 58State v. Williams, 2010 MT 58

–– Double Jeopardy claim based on charge of Double Jeopardy claim based on charge of 

SIWC SIWC AS WELL ASAS WELL AS Sexual AssaultSexual Assault
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SUGGESTIONSSUGGESTIONS

�� If you have a strong possession case, charge If you have a strong possession case, charge 

possession and state underlying illegalities, e.g. possession and state underlying illegalities, e.g. 

"On or about April 6, 2009, the Defendant "On or about April 6, 2009, the Defendant 

purposely or knowingly possessed unlawfullypurposely or knowingly possessed unlawfully--

taken game animals, totaken game animals, to--wit:  one buck mule deer wit:  one buck mule deer 

(M(M--1) and one bull elk (M1) and one bull elk (M--2).  The animals were 2).  The animals were 

killed in violation of Mont. Code Ann. killed in violation of Mont. Code Ann. §§ 8787--22--103, 103, 

relating to hunting without a license, and/or Mont. relating to hunting without a license, and/or Mont. 

Code Ann. Code Ann. §§ 8787--22--511, relating to outfitter511, relating to outfitter--

sponsored licenses."sponsored licenses."

SUGGESTIONS, Cont'dSUGGESTIONS, Cont'd

�� Allow that you will prove the underlying Allow that you will prove the underlying 

illegalities beyond a reasonable doubtillegalities beyond a reasonable doubt

�� Consider the issue of whether the Consider the issue of whether the 

underlying illegalities are lesserunderlying illegalities are lesser--

included offenses only if necessary included offenses only if necessary 

during jury instruction considerationsduring jury instruction considerations

SUGGESTIONS, Cont'dSUGGESTIONS, Cont'd

�� Consider carefully the facts related to the Consider carefully the facts related to the 

possession and the facts related to the possession and the facts related to the 

underlying illegalitiesunderlying illegalities

�� If the facts related to the possession are If the facts related to the possession are 

near in time, etc., to the underlying near in time, etc., to the underlying 

illegalities, a double jeopardy argument will illegalities, a double jeopardy argument will 

be more compellingbe more compelling
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CHARGING FELONIESCHARGING FELONIES

�� Amounts set in restitution statutes (87Amounts set in restitution statutes (87--66--906, 906, 

907) determine felony sale or possession907) determine felony sale or possession

�� Use your brilliant minds to make charges that Use your brilliant minds to make charges that 

will be fair and accurately represent the illegal will be fair and accurately represent the illegal 

behavior, e.g.,behavior, e.g.,

–– One season of illegalitiesOne season of illegalities

–– One year of illegalitiesOne year of illegalities

–– One trip involving illegalitiesOne trip involving illegalities

CHARGING DECISIONS CHARGING DECISIONS 

AFFECT TRIAL PRESENTATIONAFFECT TRIAL PRESENTATION

�� Like in all cases, the jury will be on your Like in all cases, the jury will be on your 

side if you are reasonableside if you are reasonable

�� Like in all cases, the jury will be against a Like in all cases, the jury will be against a 

defendant that commits the same offense defendant that commits the same offense 

repeatedlyrepeatedly

�� Like in all cases, certain offenses are Like in all cases, certain offenses are 

more egregiousmore egregious

Find the facts that establish why a jury Find the facts that establish why a jury 

(society) should care about the crime and (society) should care about the crime and 

bring to court that which proves your chargebring to court that which proves your charge
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DON'T BE AFRAIDDON'T BE AFRAID

�� To ask a warden why you should care about To ask a warden why you should care about 

the casethe case

�� To ask a hunter what he/she finds most To ask a hunter what he/she finds most 

egregious in that communityegregious in that community

�� To consider any and all aspects of your To consider any and all aspects of your 

audience (judge; jury; audience (judge; jury; 

sportsmen/sportswomen generally)sportsmen/sportswomen generally)

New statute numbers and offense New statute numbers and offense 

namesnames

WRITING CITATIONS, WRITING CITATIONS, Cont'dCont'd

♦♦ SStatute, rule, regulation, or other tatute, rule, regulation, or other 

provision of law that the defendant is alleged provision of law that the defendant is alleged 

to have violatedto have violated

♦♦ TTime of the offenseime of the offense

♦♦ Place of the offensePlace of the offense

♦♦ "["[P]lainP]lain, concise, and definite , concise, and definite 

statement of the offense charged"statement of the offense charged"



6

State v. Spotted EagleState v. Spotted Eagle, , 

2010 MT 2222010 MT 222

�� PFMA charge with no statute subsectionPFMA charge with no statute subsection

�� Jury instructions used at trial changed Jury instructions used at trial changed 

State's theory, but more importantly, State's theory, but more importantly, 

subsection of statute chargedsubsection of statute charged

�� Conviction overturnedConviction overturned

�� Spotted EagleSpotted Eagle cited in cited in NormanNorman casecase

[Section 33]  Unlawful use of equipment while hunting. 
(1) A person may not:

(a) hunt or attempt to hunt any game animal or 
game bird: by the aid or with the use of any snare, except 
as allowed in 87-3-127 and 87-3-128, set gun, projected 
artificial light, trap, salt lick, or bait;

(b) use any recorded or electrically amplified bird or 
animal calls or sounds or recorded or electrically amplified 
imitations of bird or animal calls or sounds to assist in the 
hunting, taking, killing, or capturing of wildlife, except 
predatory animals and those birds not protected by state or 
federal law;

(c) while hunting, take into a field or forest or have 
in the person's possession any device or mechanism 
devised to silence, muffle, or minimize the report of any 
firearms, whether the device or mechanism is operated 
from or attached to any firearm; .  .  ..

[Section 23]  Unlawful procurement of license, [Section 23]  Unlawful procurement of license, 

permit, or tag permit, or tag (1)  A person may not:(1)  A person may not:

(a) subscribe to or make any materially false(a) subscribe to or make any materially false

statement, on an application or license. Any statement, on an application or license. Any 

material false statement contained in an material false statement contained in an 

application renders the license issued pursuant to application renders the license issued pursuant to 

it void; it void; 

(b) purchase a hunting, fishing, or trapping license (b) purchase a hunting, fishing, or trapping license 

without first having obtained a wildlife conservation without first having obtained a wildlife conservation 

license pursuant to 87license pursuant to 87--22--201; or201; or

(c) purposely or knowingly assist an unqualified (c) purposely or knowingly assist an unqualified 

applicant in obtaining a resident license.applicant in obtaining a resident license.

.  .  ...  .  ..
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DISCOVERY ISSUESDISCOVERY ISSUES

What procedures do you have in place to What procedures do you have in place to 

handle the "We have never seen this" handle the "We have never seen this" 

claim at trial?claim at trial?

�� Have a set office procedureHave a set office procedure

�� Document the office procedureDocument the office procedure

�� In some cases, state in court documents that In some cases, state in court documents that 

you have discovery procedures, including you have discovery procedures, including 

access to evidence via the warden; remember access to evidence via the warden; remember 

the key word "access"the key word "access" (see attachment)(see attachment)

HANDLING OF EVIDENCEHANDLING OF EVIDENCE

As with other cases, decide:As with other cases, decide:

�� Type of evidenceType of evidence

�� Visual impact of evidence; maximize impactVisual impact of evidence; maximize impact

�� Most efficient way to presentMost efficient way to present

�� What will/will not work with a particular judgeWhat will/will not work with a particular judge

TYPES OF EVIDENCETYPES OF EVIDENCE

��Seized evidenceSeized evidence:  :  animal partsanimal parts

electronic deviceselectronic devices

photographsphotographs

documentsdocuments

��Things you createThings you create:: photographsphotographs

mapsmaps

tablestables
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Wardens are investigating Wardens are investigating 

various electronic devices and various electronic devices and 

digital evidence; encourage . . . digital evidence; encourage . . . 

�� discovery of digital devices (computers; discovery of digital devices (computers; 

cellphonescellphones; etc.) and digital evidence (internet ; etc.) and digital evidence (internet 

usage; emails, etc.)usage; emails, etc.)

�� questioning of any and all witnesses/suspects questioning of any and all witnesses/suspects 

about usageabout usage

�� correspondence with internet and correspondence with internet and cellphonecellphone

providers regarding storage/maintenance of infoproviders regarding storage/maintenance of info

POTENTIAL EXPERT TESTIMONYPOTENTIAL EXPERT TESTIMONY

�� BallisticsBallistics

�� DNADNA

�� Computer forensic analysis/retrievalComputer forensic analysis/retrieval

�� Other specific/unique issues, e.g., Other specific/unique issues, e.g., 

uniqueness of antlersuniqueness of antlers

�� (Not expert, but use Boone & Crockett (Not expert, but use Boone & Crockett 

scorer to present measurements)scorer to present measurements)

State v. WilmerState v. Wilmer, 2011 MT 78, 2011 MT 78

�� Mineral County case involving waste of deer Mineral County case involving waste of deer 

hanging outside on deck for many weekshanging outside on deck for many weeks

�� Photos taken by warden three days after Photos taken by warden three days after 

seizure (remained uncovered in back of seizure (remained uncovered in back of 

truck)truck)

�� Issue regarding "fit for human consumption"; Issue regarding "fit for human consumption"; 

meat processor presented as expert (over meat processor presented as expert (over 

objection); used photos as basis for opinionobjection); used photos as basis for opinion
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JURY INSTRUCTIONS AND JURY INSTRUCTIONS AND 

VERDICTVERDICT

�� As with other cases, tied to charges as As with other cases, tied to charges as 

stated in complaint or informationstated in complaint or information

�� No stock instructions for statement of No stock instructions for statement of 

offense and elementsoffense and elements

�� If felony possession involved, special verdict If felony possession involved, special verdict 

necessary necessary 

State v. NormanState v. Norman, 2010 MT 253, 2010 MT 253

�� Ravalli County case involving 3 felonies, Ravalli County case involving 3 felonies, 

total of 10 animalstotal of 10 animals

�� Conviction regarding all 3 felonies, 8 Conviction regarding all 3 felonies, 8 

animalsanimals

�� Appeal regarding verdict and instructionsAppeal regarding verdict and instructions

�� Lengthy opinion regarding verdict and Lengthy opinion regarding verdict and 

instructionsinstructions

�� NOW USE SPECIAL VERDICT FORMNOW USE SPECIAL VERDICT FORM

ApprendiApprendi argumentargument

�� Felony penalties must be based on jury Felony penalties must be based on jury 

finding of extra factsfinding of extra facts

�� Some analogies to felony theftSome analogies to felony theft

�� Tied to presentation of trophy restitution Tied to presentation of trophy restitution 

amount and need for testimony re: measureamount and need for testimony re: measure--

mentsments
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RESTITUTION FINDINGRESTITUTION FINDING

�� Statute (87Statute (87--66--905) requires that "the finder 905) requires that "the finder 

of fact at trial or the court upon entry of a of fact at trial or the court upon entry of a 

guilty or guilty or nolonolo contenderecontendere plea shall find plea shall find 

that the illegal killing or possession was that the illegal killing or possession was 

done knowingly or purposely as defined in done knowingly or purposely as defined in 

4545--22--101."101."


